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If jurisdiction is invoked on the ground that the litigation draws 
in question a freehold or franchise, or the title or bounds of land or 
some matter not merely pecuniary, these jurisdictional matters must 
be directly the subject of controversy, and not merely incidentally and 
collaterally involved. 

Thus, in Florance v. Morien, 98 Va. 26, the court held: "The 
right to subject land to the lien thereon for taxes is not a controversy 
concerning the title to the land, and if a decree for such taxes amounts 
to less than $500, no appeal lies therefrom to this court." 

And in Cash v. Humphreys, 98 Va. 477, it was said: "In a suit 
to subject lands to the payment of the lien of a judgment, where the 
defendant appeals, the jurisdiction of this court is regulated by the 
amount decreed against him on the land. The ' title or boundary of 
land ' is not involved, although the appeal be taken by one who is not 
the judgment debtor, and the controversy is over the liability of the 
land to the lien of the judgment." 

As has been well said: "The conclusion of the whole matter is 
that the true test of jurisdiction is whether the matter in controversy 
is or is not of less value than $500; and in a suit to subject property 
to the payment of a debt the amount of the debt and not the value of 
the property sought to be subjected determines the question of juris- 
diction." 2 Bar. Chy. Pr. (2d ed.), p. 1212. 

The matter in controversy here being less in amount than $500, the 
appeal must be dismissed for want of jurisdiction. Dismissed. 

NOTE. — The single point decided in this case — that in a suit to subject land 
to the lien of a judgment, appellate jurisdiction depends on the amount of the 
judgment, regardless of incidental questions that may arise in the proceeding — 
seems thoroughly established by previous decisions, and the action of the court 
in dismissing the appeal as improvidently awarded, scarcely demands comment. 



Bunting v. Cochran and Others.* 
Supreme Court of Appeals : At Wytheville. 
July 4, 1901. 
Absent, Harrison, J. 

Chancery Jurisdiction — Unliquidated damages — Insolvency. Without an 
allegation of insolvency, or when such allegation is not established, a court 
of equity is without jurisdiction to entertain a suit for unliquidated damages. 
* Reported by M. P. Burks, State Reporter. 
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2. Set-offs — Unliquidated damages. Set-off is allowed only when there is a debt 

on each side, and not when the claim of either party is for unliquidated dam- 
ages. 

3. Set-off — Unliquidated damages — Agreement — Insolvency — Non-residence. In 

the absence of an agreement between the parties, or some special circum- 
stances, such as insolvency or non-residence, unliquidated damages cannot be 
pleaded by way of set-off. 

4. Recoupment — Case in judgment. The right of recoupment arises when the 

basis of the plaintiff's action is a contract by the defendant, who may, if he 
chooses, recoup any damages which may have resulted to him by breach of 
another portion of the same contract, or of a contract made at the same time, 
and constituting a part and parcel of the same transaction, whether contained 
in one writing, or one in a writing and the other parol, provided, however, 
they are all one transaction. In the case in judgment, the counter claim 
asserted by the defendant did not grow out of the same transaction, but is for 
unliquidated damages in a wholly different transaction. 

5. Appeal and, Error — Amount in controversy — Allowance of set-offs. Where the 

full amount of a set-off allowed to a defendant exceeds five hundred dollars, 
an appeal lies to this court, although the amount decreed against the plaintiff 
is less than that sum. 

Appeal from two decrees of the Circuit Court of Wise county, pro- 
nounced December 16, 1898, and December 13, 1899, in a suit in 
chancery, wherein Joseph L. Kelly, trustee, was the complainant, and 
the appellant and the appellees were the defendants. Reversed. 

The opinion states the case. 

Bullit & Kelly, for the appellant. 

R. T. Irvine, for the appellees. 

Keith, P., delivered the opinion of the court. 

Joseph L. Kelly, trustee, filed his bill in the Circuit Court of Wise 
county, in which he shows that in 1898 C. C. Cochran and wife exe- 
cuted their note, payable in thirty days, to William 8. Stuart for $435, 
and secured its payment by deed of trust of even date, conveying to 
Kelly the Big Stone Gap Telephone Exchange, and all lines, franchises 
and appliances connected therewith; that by several successive assign- 
ments this note was passed to Joseph Bunting, Jr., the holder thereof; 
that there has been no payment made upon it except the sum of $120, 
and a release of the interest thereon from the 7th of February, 1898, 
to August of the same year. The bill further shows that in October, 
1897, one Ruf'us A. Ayers instituted an attachment in equity against 
Cochran upon two negotiable notes for the sum of $171, and obtained 
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a personal decree against Cochran for that amount, and an order to the 
sheriff of Wise county directing a sale of the property mentioned in 
the deed of trust. In accordance with the provision of the trust deed, 
he had been called upon by Bunting, the holder of the note, to sell 
the trust property, and, under the circumstances, he is advised that 
"& sale ought not to be had separately, either under said decree or 
under said deed of trust, but that the two sales so provided for as afore- 
said should be provided for at one and the same time." He therefore 
asked the court to take jurisdiction over the subject, enjoin the sheriff 
from selling under the decree in the attachment suit, and decree such 
a sale as will protect the interests of those having liens upon the 
property. 

Cochran filed his answer, and admits the balance due upon the note, 
and then enters into a statement of a transaction between himself and 
Bunting, in no respect connected with or growing out of the execution 
of the note, by which he alleges that he was induced by Bunting to 
sell certain shares of stock in a corporation which he and Bunting had 
been instrumental in organizing; that after the sale of the stock he 
ascertained that Bunting had become its purchaser at a price greatly 
below its actual value; that the sale had been brought about by a con- 
spiracy between Bunting and certain confederates, the object of which 
was to defraud Cochran, and as a result of which the shares of stock 
were sacrificed, and he had suffered a loss which he estimates to be at 
least the sum of $560. He asks that this sum be set off against the 
balance which he admits is due upon the note originally executed by 
him to W. S. Stuart, and now held in due course of business by Bunt- 
ing, and that he be given a decree for the excess of the set-off over 
and above the admitted demand. He avers that Bunting is insolvent, 
and prays that his answer may be treated as a cross-bill. 

Bunting answered this cross-bill denying all the allegations of fraud 
specifically, and concludes his answer as follows: "Bespondent is ad- 
vised that upon said Cochran's own statement he has no substantial 
defence against the note sued on; but, because his allegations are so 
utterly at variance with the facts, and out of abundance of caution, 
your respondent has deemed it expedient and proper to answer thus 
at length. 

* 'And now, having fully answered, and here denying all the allega- 
tions in said cross-bill, not hereinbefore admitted or denied, respondent 
prays to be hence dismissed, with his costs in this behalf expended." 

The answer of Cochran originally filed, which he prays may be taken 
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as a cross-bill, does not waive an answer under oath, and Cochran 
asked for and obtained leave of the court to amend by inserting the 
waiver, which the court permitted to be done. In the meantime, how- 
ever, the answer of Bunting had been filed under oath, and we are 
asked to decide whether or not it was proper to permit the amendment 
under the circumstances. 

In the view of the case which we take it is unnecessary to decide 
this question, and we therefore express no opinion with respect to it. 
"We do think, however, that the answer of Bunting was sufficient to 
put in issue every allegation of the bill which it does not admit to be 
true. 

It may be conceded that the cross-bill states a case upon which 
Cochran would be entitled to recover damages in a proper action, and 
that the allegation of Bunting's insolvency would give a court of 
equity jurisdiction to hear and determine a controversy which other- 
wise could be entertained with propriety only in a court of law; but 
the answer denies that Bunting was insolvent and the proof fails to 
establish the fact. It is true that Cochran, in his deposition, states, 
in answer to a question as to the financial condition of J. Bunting, Jr. : 
"I considered him insolvent. He draws a salary from $100 to $125 
a month from the Norfolk & Western railroad, and I have always 
understood that he practically spent it each month; and he had no 
other revenue that I know of." This is obviously mere matter of 
opinion. No fact is stated upon which that opinion is predicated. 
There is no evidence in this record of any debt which Bunting has 
failed to pay in due course of business. It is shown that he is the 
owner of more than 150 shares of stock which Cochran himself proves 
are very valuable. He was associated with Cochran in extensive busi- 
ness enterprises, and there is proof in the record of transactions of 
considerable magnitude, in which he seems to have been the business 
manager, and there is no proof that his checks have ever been dishon- 
ored, or that he has failed to meet his obligations when due. 

The allegation of insolvency being thus disposed of, leaves a court 
of equity without jurisdiction to entertain a suit for unliquidated 
damages. 

In 1 Barton's LaAV Practice (2d ed.), p. 510, it is said: " The set- 
off must be of the same general character as the claim. An unliqui- 
dated demand cannot be set off against a liquidated claim, nor can a 
debt due be the subject of set-off against an unliquidated demand. In 
the language of the authorities upon the subject of an unliquidated 
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set-off, ' it must be capable of being liquidated or ascertained with pre- 
cision at the time of pleading.' " 

"Set-off is allowed only when there is on each side a debt, and not 
when the claim of either party is for unliquidated damages." 5 Rob. 
Pr., p. 964. 

"The general rule is incontrovertible, both at law and in equity, 
that unliquidated damages cannot be pleaded by way of set-off unless 
there is some understanding between the parties, express or implied, 
under which the defence can be let in, or some special case made, such 
as the insolvency, non -residence, &c." 7 Waits Actions and Defences, 
p. 481; Quano Co. v. Apling, 43 W. Va. 470. 

That a recovery by Cochran upon the case stated in his cross-bill 
would be for unliquidated damages is, we think, beyond doubt. If a 
sufficient cause of action is stated, it has every characteristic of an 
action for deceit. 

It does not come within the doctrine of recoupment as distinguished 
from set-off. 

"The right to recoupment arises when the basis of the plaintiff's 
action is a contract by the defendant, who may, if he chooses, recoup 
any damages which may have resulted to him by breach of another 
portion of the same contract, or of a contract made at the same time 
and constituting a part and parcel of the same transaction, whether 
contained all in one writing, or in two separate writings, or one in a 
writing and the other parol, provided, however, they are all one trans- 
action." Logie v. Black, 24 W. Va. 19, and authorities there cited, 
in which the opinion was delivered by Judge Green, was concurred in 
by his associates, and may be safely accepted as a correct statement of 
the law. 

We are of opinion that the Circuit Court erred in allowing the set- 
off, and for this error its decree must be reversed, and the cause 
remanded with instructions to proceed to a final decree in accordance 
with this opinion; Cochran, however, not to be prejudiced in his right 
to bring his action at law to recover the damages which we have dis- 
allowed. 

Appellee challenges the jurisdiction of this court upon the ground 
that less than $500 is involved. In this, we think, he is manifestly 
mistaken. It is true that Bunting can satisfy the decree by the pay- 
ment of a less sum than $500, but it is also true that he is aggrieved 
by the full amount of the set-off established against him, and Cochran 
will not be permitted, by conceding a demand which he is unable to 
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dispute, to deprive his debtor of the right to appeal from an erroneous 
claim upon his part sufficient in amount to give jurisdiction to this 
court. Reversed. 

NOTE. — The only point decided in this case is, that in a suit in equity to 
recover a liquidated claim, the court will not entertain jurisdiction of a set-off 
offered by the defendant, consisting of a claim for unliquidated damages, growing 
out of aD independent transaction, unless there be special circumstances, such as 
the plaintiff's insolvency, etc. 

Younger members of the bar frequently confound set-off and recoupment, some 
of the differences between which the court mentions in the opinion in the princi- 
pal case. The chief points of difference are shown in the parallel columns fol- 
lowing: 

SET-OFF. COMMON LAW RECOUPMENT. 

1. Arises out of some transaction de- 1. Arises out of the contract sued on. 
hors the transaction sued on. 

2. The demand must be llqudated. 2. Amount need not be liquidated. 

3. May not only repel plaintiff's claim, 3. May only repel plaintiff's claim (in 
but (in Virginia) judgment for the ex- whole or in part)— no recovery over, 
cess may be recovered over against the 

plaintiff. (Va. Code, sec. 3304.) 

4. Must be specially pleaded, or ac- 4. May be shown under the general 
count thereof filed with the plea. (Va. issue. 

Code, 3298. 

5. Maybe used, though plaintiff's ac- 5. Will not avail where plaintiff's ac- 
tion is on a sealed instrument. tion is on a sealed instrument. 

STATUTORY RECOUPMENT. 

With these may be contrasted statutory recoupment under Va. Code, sec. 3299 — 
often miscalled "plea in the nature of a plea of set-off." This plea bears no re- 
semblance whatever to a set-off, but is a mere enlargement of the common law 
right of recoupment: 

1. Arises out of the contract sued on (never out of a transaction dehors the con- 
tract, as in the case of set-off— Am. Manganese Co. v. Manganese Co., 91 Va. 272) 

2. Amount need not be liquidated. 

3. May not only repel plaintiff's claim (as in common law recoupment), but 
defendant may have recovery over against plaintiff for the excess. This- is one of 
the chief purposes and advantages of the statutory proceeding. 

4. Must be specially pleaded (the statute so declares, sec 3299), and cannot be 
availed of under the general issue. 

5. May be used though plaintiff's action is on a sealed instrument. This is an- 
other advantage of the statutory recoupment over recoupment at common law. 

6. May be based on equitable (as distinguished from legal) grounds. 

As between common law recoupment and statutory recoupment, the defendant may 
still use either at his option, unless (1) he desires a recovery over, or (2) the action 
is on a sealed instrument. The statute has in nowise abridged the scope of the 
general issue or the extent of common law recoupment, and the latter may still 
be set up under the general issue, and with like effect, as at common law. Colum- 
bia etc. Association v. Bochey, 93 Va. 678. The object of the statute was to enlarge 
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the scope of the common law recoupment in the two particulars already mentioned, 
namely, to permit a recovery over against the plaintiff, and to allow recoupment 
against a sealed instrument. 

A few examples may aid some of our younger brethren in comprehending the 
distinctions mentioned: 1. A sells B a horse for $250, with warranty of sound- 
ness, and takes his note for that amount. The warranty is broken, and the horse 
is worth only $100. In an action of debt by A on the note, B may, under the 
general issue of nil debet, prove the breach of warranty and the extent of his dam- 
age, thus reducing B's recovery to $100. This is common law recoupment. B might 
have proceeded under sec. 3299 and exercised his right of statutory recoupment, 
but the result would have been the same, and he would have derived no advantage 
from the statutory proceeding. 

2. Suppose the same facts, save that B paid $200 of the $250 cash, and the action 
is for the recovery of the balance of $50. Here, if B relies upon common law recoup- 
ment, he repels A's claim of $50, but his total damage is $150 — so that he is still 
out of pocket $100, and it is doubtful whether he has not exhausted his remedy 
under the doctrine of res judicata. The proper step for him, therefore, is to resort 
to statutory recoupment (sec 3299), whereby he would not only repel the claim for 
$50, but obtain a judgment over against the plaintiff for the full amount of dam- 
ages suffered. 

3. Suppose the same facts as in the case first stated, except that B executes his 
bond (instead of a note) for $250. Here the breach of warranty could not be set 
up under the general issue, by reason of the seal, which shuts off all inquiry into 
the sufficiency of the consideration. Hence B must either surfer judgment, and 
bring an independent action for his damages, or else proceed by statutory recoup- 
ment — sec. 3299, in terms, giving this right in case of a sealed instrument. 

4. Suppose in any of the foregoing cases that there had been no breach of war- 
ranty or other failure of the seller to comply with his contract in the sale of the 
horse, but that B held A's note for tire same, or a greater or less, amount, executed, 
before or after the sale of the horse, as the purchase price of a steam engine. 
Here, in an action by A against B for the purchase price of the horse, B might 
use A's note for the steam engine as a set-off, either repelling A's claim in whole 
or in part, or recovering the excess over against him, according to the relative 
amounts of the two notes. This would be set-off and not recoupment, since the 
claim asserted by the plaintiff and that set up by the defendant arise out of dis- 
tinct transactions, in no way connected with each other. Neither common law 
nor statutory recoupment would avail in this case. 



SHAEITZ V. MOYERS AND OTHEES.*f 

Supreme Court of Appeals : At Wytheville. 
June 27, 1901. 
1. Partition — Assignment of wife's share to husband and wife. Where, upon par- 
tition of real estate among joint tenants, the share of one of them, who is a 

* Reported by M. P. Burks, State Reporter. 

t This oase was affirmed by a divided court July 6, 1900, and a rehearing was 
granted September 20, 1900. 



